
Experts explain complex evi-
dence to make it accessible 
and understandable to a trier 

of fact. Since an expert must rely on 
years of education, training and expe-
rience to perform this task, the courts 
have granted them the ability to rely 
on a limited amount of hearsay when 
forming their opinions and present 
that hearsay to the trier of fact. How-
ever, this limited use of hearsay has 
been abused to present otherwise 
inadmissible evidence to a jury. The 
California Supreme Court took a step 
toward preventing this abuse with 
People v. Sanchez, 63 Cal. 4th 665 
(2016). While the Supreme Court 
has limited an expert’s ability to use 
hearsay, preparation and attention to 
foundation is necessary to keep an 
expert from improperly doing so. It is 
important to make sure its holding is 
applied in your case.

In Sanchez, the California Su-
preme Court substantially revised 
an expert’s ability to rely on hearsay 
and relate it to the jury. Sanchez’s 
revision was based on an extensive 
analysis of the common law origins 
an expert’s ability to rely on hear-
say. In common law, “an expert has 
traditionally been precluded from 
relating case-specific facts about 
which the expert has no independent 
knowledge.” “Case-specific facts 
are those relating to the particular 
events and participants alleged to 
have been involved in the case be-
ing tried.” These facts are generally 
established “by calling witnesses 
with personal knowledge of those 
case-specific facts.” Once a witness 
provides the facts then, “[a]n expert 
may then testify about more gen-
eralized information to help jurors 
understand the significance of those 
case-specific facts. An expert is also 
allowed to give an opinion about 
what those facts may mean.” This 
does not permit the expert “to sup-
ply case-specific facts about which 
he has no personal knowledge.”

Sanchez used hypothetical ques-
tions to illustrate the distinction be-

Sanchez and Stamps can be avoided 
if the facts underlying an expert’s 
opinion fall within an exception to 
the hearsay rule. If an expert’s opin-
ion relies on documents produced by 
third parties, check the affidavit that 
accompanies the production. Often 
these affidavits will attest to the 
documents authenticity, but will not 
satisfy the business record exception 
to the hearsay rule. If the business 
records, or some other, exception to 
the hearsay rule is not satisfied, then 
an expert cannot place this informa-
tion before the jury.

Focus on the case-specific na-
ture of the pertinent facts: Often 
the case-dispositive hearsay that a 
party attempts to introduce through 
a jury is limited to only a handful of 
facts or less. Separating these facts 
from the remainder of the expert’s 
opinion and focusing on them will 
highlight the case-specific nature 
of the facts, pushing them into San-
chez’s ambit and outside the pres-
ence of the jury.

Demonstrate why an expert is 
not needed: Sanchez and Stamps 
seek to prevent experts from being 
mere conduits to put hearsay before 
the jury. If an expert is only doing 
rote tasks which require no special 
expertise, then they are likely not 
needed and they will not be able to 
present hearsay to the jury. Focus 
on what the expert is doing to make 
the evidence more accessible to the 
jury, if anything. The less the expert 
is doing, the more likely a court will 
find that the expert is only serving as 
a conduit for hearsay.

Geoffrey Macbride is an associate 
in the Murphy Pearson Bradley & 
Feeney’s San Francisco office.

tween an expert’s use of generally 
accepted background information 
and case-specific facts. “Using this 
technique, other witnesses supplied 
admissible evidence of the facts, 
the attorney asked the expert wit-
ness to hypothetically assume the 
truth of those facts, and the expert 
testified to an opinion based on the 
assumed facts.” “An examiner may 
ask an expert to assume a certain set 
of case-specific facts for which there 
is independent competent evidence, 
then ask the expert what conclusions 
the expert would draw from those 
assumed facts. If no competent ev-
idence of a case-specific fact has 
been, or will be, admitted, the expert 
cannot be asked to assume it.”

The court notes that while histori-
cal treatment of general background 
information and case-specific hear-
say “differed significantly … the line 
between the two has now become 
blurred.” Courts blurred the line by 
allowing expert testimony concern-
ing details in hearsay documents, if 
the document was reliable and per-
tained to the basis of the expert’s 
opinion. Courts determined that any 
prejudice was cured with a limiting 
instruction. In other words, hearsay 
could be related to the jury so long 
as the jury could properly follow the 
instruction to not use the hearsay 
for the truth of the matter asserted. 
Sanchez found this standard unten-
able as the jury had to consider the 
hearsay for its truth to evaluate the 
strength of the expert’s opinion.

“When any expert relates to 
the jury case-specific out-of-court 
statements, and treats the content 
of those statements as true and ac-
curate to support the expert’s opin-
ion, the statements are hearsay. It 
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cannot logically be maintained that 
the statements are not being admit-
ted for their truth.” “If an expert 
testifies to case-specific out-of-court 
statements to explain the bases for 
his opinion, those statements are 
necessarily considered by the jury 
for their truth, thus rendering them 
hearsay. Like any other hearsay evi-
dence, it must be properly admitted 
through an applicable hearsay ex-
ception.” If the case-specific hearsay 
statement contains multiple levels of 
hearsay each level must fall within 
an applicable hearsay exception.

This holding was later analyzed 
in People v. Stamps, 3 Cal. App. 
5th 988, 996 (2016). Stamps reiter-
ated that an expert could not testify 
about case-specific facts, which he 
treats as true, unless he has personal 
knowledge of the facts or if a hear-
say exception applies. Furthermore, 
the underlying facts could not be 
included in a hypothetical question 
posed to the expert unless those 
facts had been proven by indepen-
dent admissible evidence.

Stamps explained that if the ex-
pert’s opinion does not require 
special expertise, and is only based 
on case-specific hearsay, then the 
expert is serving only as a “mere 
conduit” to put hearsay before the 
jury. In Stamps, an expert deter-
mined that pills found on the defen-
dant were specific drugs by entering 
the pills’ markings, color and shape 
into a website database and obtain-
ing a match. It was undisputed that 
the website’s results were hearsay. 
The court found that the expert was 
merely a hearsay conduit because no 
special expertise was necessary to 
compare the picture on the website 
with a picture of the pill taken from 
the defendant.

Preparation is key to ensure that 
an expert cannot skirt Sanchez and 
Stamps and place hearsay before a 
jury. These guidelines should help in 
laying the ground work for a poten-
tially case-dispositive motion in li-
mine excluding an expert’s opinion.

Check the affidavits accom-
panying document productions: 
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By James Attridge

J ust in case you’re fighting 
vainly the old ennui, it may 
buck you up a bit to ponder 
that at the end of this month 

thousands of troubled souls will sit 
for the February bar exam; the boot 
camp of the brain. For seven long 
weeks they will have eaten right, 
laid off the fun stuff, and studied 
like Saint Jerome, only to endure 
two days of cranial abuse, followed 
by three months of fear, loathing 
and the discomfiting comfort of 
friends and relatives who express 
their confidence in their chances 
without wagering any money on it.

Nonlawyers find it startling that 
passing the test has less to do with 
stating the right answers than with 
figuring out what the questions real-
ly are, as if the profession is policed 
by Alex Trebek. If you break and 
enter the dwelling house of another 
during an eclipse, is that a common 
law burglary? Solving such puzzles 
is a prerequisite to being called to 
act with justice.

History’s ultimate “bar exam 
question” is the fact pattern in Unit-
ed States v. Libellants of the Schooner 

Amistad, the U.S. Supreme Court’s 
first civil rights case. Diagramming 
its fact pattern requires the skill of 
Buckminster Fuller.

Fifty-four natives of what is now 
Sierra Leone got shanghaied and 
shackled by Portuguese slavers and 
delivered to Havana for resale into 
bondage at Principe. At Havana, 
they were loaded aboard a Spanish 
vessel, The Amistad, along with 
silks, wine and saddles. Though 
slave trading was illegal in Spain 
and its possessions, Pedro Montez 
and Jose Ruiz, who had bought the 
slaves in Havana, described them 
on the ship’s manifest as Ladinos, 
descendants of slaves brought to 
Cuba legally years earlier. Led by 
a charismatic Mende tribesman 
named Cinque, the slaves filed 
down the lock to the cargo hold, 
waited until the crew was exhaust-
ed from dealing with a storm, and 
made a break for it. Two crewmen 
escaped on a lifeboat. The captain, 
and not surprisingly the cook, were 
killed. (After all how can the cook 
on a slave ship be anything but de-
spised?)

The slaves assumed Montes and 
Ruiz were nothing more than inno-

cent passengers and spared their 
lives, directing them to steer the 
boat back to Africa. They headed 
east by day but tacked north at night 
in hopes of being intercepted so 
they could claim their booty. They 
ended up at the tip of Long Island, 
where The Amistad was seized by 
a U.S. naval vessel under the com-
mand of Lt. Thomas Gedney. Ged-
ney had big bucks in his eyes be-
cause maritime law entitled him to 
salvage rights. He cannily brought 
The Amistad to Connecticut, which 
had not gotten around to outlawing 
slavery, thus increasing the poten-
tial value of his trove. The Amistads, 
as they came to be known, couldn’t 
speak a syllable of English, so based 
upon the story told by Montez and 
Ruiz, they were charged with mur-
der and piracy.

Abolitionists took note. After 
learning from the Amistads how to 
count to 10 in Mende, one of them 
was dispatched to the New York 
docks to find an interpreter. A free 
black merchant mariner named Jo-
seph Covey spoke Vai, a sister lan-
guage. Once the Amistads’ side of 
the story came to light, their fate 
became national news. And the fact 

they couldn’t understand a word of 
Spanish put the lie to the slavers’ 
story that they were Ladinos.

The Spanish government wanted 
the ship, as well as the entirety of 
its “cargo” back. Lt. Gedney want-
ed the salvage rights, abolitionists 
wanted the release of the putative 
slaves, President Martin Van Bu-
ren wanted to avoid a dust-up with 
Spain, and to placate pro-slavery 
southerners in an election year. And 
the Africans wanted to put on some 
weight, get the hell out of Connecti-
cut, and go home.

Well-financed, particularly by 
abolitionist Lewis Tappan, the 
Amistads were represented by 
Roger Sherman Baldwin, scion of 
a signer of the Declaration of In-
dependence and later governor of 
Connecticut. Baldwin convinced 
the magistrate that the Amistads 
had been born free, and since they 
therefore weren’t legally enslaved, 
they weren’t “cargo.” He also point-
ed out that their mutinous motive 
wasn’t theft, but their own freedom, 
meaning they had not engaged in 
piracy or committed murder. The 
Amistads had won round one, but 
the judge ordered them bound over 

while the government appealed. 
Had the government won, Van Bu-
ren ordered a navy vessel to stand 
by and spirit the Amistads to Spain 
before an appeal could be filed.

The government had a slim 
chance, but it appealed anyway, to 
keep the Spanish and pro-slavery 
voters at bay. To maximize publicity 
the abolitionist movement added for-
mer President John Quincy Adams 
to the legal team, despite the fact he 
hated law and hadn’t practiced in 30 
years. Knowing that his stature let 
him get away with it, Adams spent 
two days on his personal soapbox 
proclaiming his overall distaste for 
slavery and leveling personal, polit-
ical attacks against President Van 
Buren. Justice Joseph Story, who 
penned the majority opinion, later 
mused that Adams’ argument “was 
extraordinary … for its power and 
its bitter sarcasm, and its dealing 
with topics far beyond the record 
and points of discussion.”

Story, the best American jurist 
few have ever heard of, stuck to nar-
row principles of admiralty, his spe-
cialty, and drafted an opinion that 
allowed the abolitionists to claim 
victory. But it established no prec-

edent that supported their cause. 
Even Chief Justice Roger Taney, lat-
er author of the Dred Scott decision, 
joined the 7-1 majority.

The Amistads were freed, and af-
ter a few months’ lessons in English 
and Christianity, were chartered 
back home. Lt. Gedney won the 
rights to salvage despite Adams’ 
argument that the Amistads had a 
superior equitable right to it as an 
offset for their troubles. Montez and 
Ruiz knew they had no chance and 
skipped the appeal. And Martin Van 
Buren got beat in November.

James Attridge is a transportation 
lawyer in San Francisco. He is writ-
ing a book about presidential legal 
careers.

America’s first civil rights case: The Amistad

ATTRIDGE

levels of hearsay each level must fall 
within an applicable hearsay excep-
tion. 

This holding was later analyzed 
in People v. Stamps, 3 Cal. App. 5th 
988, 996 (2016). Stamps reiterat-
ed that an expert could not testify 
about case-specific facts, which he 

treats as true, unless he has person-
al knowledge of the facts or if a hear-
say exception applies. Furthermore, 
the underlying facts could not be 
included in a hypothetical question 
posed to the expert unless those 
facts had been proven by indepen-
dent admissible evidence.

Stamps explained that if the ex-

pert’s opinion does not require spe-
cial expertise, and is only based on 
case-specific hearsay, then the ex-
pert is serving only as a “mere con-
duit” to put hearsay before the jury. 
In Stamps, an expert determined 
that pills found on the defendant 
were specific drugs by entering 
the pills’ markings, color and shape 

into a website database and obtain-
ing a match. It was undisputed that 
the website’s results were hearsay. 
The court found that the expert was 
merely a hearsay conduit because 
no special expertise was necessary 
to compare the picture on the web-
site with a picture of the pill taken 
from the defendant.

Preparation is key to ensure that 
an expert cannot skirt Sanchez and 
Stamps and place hearsay before a 
jury. These guidelines should help 
in laying the ground work for a po-
tentially case-dispositive motion in 
limine excluding an expert’s opin-
ion.

Check the affidavits accom-

panying document productions: 
Sanchez and Stamps can be avoided 
if the facts underlying an expert’s 
opinion fall within an exception to 
the hearsay rule. If an expert’s opin-
ion relies on documents produced 
by third parties, check the affidavit 
that accompanies the production. 
Often these affidavits will attest 
to the documents authenticity, but 
will not satisfy the business record 
exception to the hearsay rule. If the 
business records, or some other, ex-
ception to the hearsay rule is not sat-
isfied, then an expert cannot place 
this information before the jury. 

Focus on the case-specific na-
ture of the pertinent facts: Often 
the case-dispositive hearsay that a 
party attempts to introduce through 
a jury is limited to only a handful of 
facts or less. Separating these facts 
from the remainder of the expert’s 
opinion and focusing on them will 
highlight the case-specific nature 
of the facts, pushing them into San-
chez’s ambit and outside the pres-
ence of the jury.

Demonstrate why an expert is 
not needed: Sanchez and Stamps 
seek to prevent experts from being 
mere conduits to put hearsay before 
the jury. If an expert is only doing 
rote tasks which require no special 
expertise, then they are likely not 
needed and they will not be able to 
present hearsay to the jury. Focus 
on what the expert is doing to make 
the evidence more accessible to the 
jury, if anything. The less the expert 
is doing, the more likely a court will 
find that the expert is only serving 
as a conduit for hearsay.

Geoffrey Macbride is an associate 
in the Murphy Pearson Bradley & 
Feeney’s San Francisco office.

Tips for keeping out expert testimony about case-specific facts
 Continued from page 5

HOW TO RECEIVE ONE HOUR OF MCLE CREDIT
Answer the test questions, choosing the best answer. For timely process-
ing, print or type your name/address/bar number below. Mail this page 

and a $36 check made payable to Daily Journal to:

Daily Journal • P.O. Box 54026 • Los Angeles, CA 90054–0026

Name (required)

Date (required)

Law Firm, Company, Organization

Practice Area

State Bar Number (required)

Date of Test Publication (required)

Address

Phone

email

Please check here if this is a new address   

“Prevent experts from presenting hearsay evidence to the jury,” February 16, 2018

MCLE Self-Assessment Test
Test prepared by the Daily Journal. Questions do not reflect the opinions of Mr. Macbride. 

1. According to the California Su-
preme Court, experts are never per-
mitted to relate hearsay statements 
to the jury.

True  False 
2. Under common law, experts 

cannot relate to the jury information 
concerning case-specific facts about 
which they have no independent 
knowledge.

True  False 
3. A “case-specific fact” is any fact 

that involves the participants of the 
case being tried.

True  False 
4. One way to establish a case-spe-

cific fact is by calling witnesses with 
personal knowledge about the fact. 

True  False 
5. However, another way to estab-

lish a case-specific fact is by calling 
an expert to testify about the fact, 
whether or not the expert has per-
sonal knowledge about it.

True  False 
6. When a case-specific facts are 

established, experts may testify 
about specific information relating 
to those facts to help jurors under-
stand the significance of the facts.

True  False 
7. Experts can relate opinions 

about what an established case-spe-
cific fact means.

True  False 
8. If no competent evidence of a 

case-specific fact has been, or will 
be, admitted, an expert can still be 
asked to hypothetically assume the 
truth of those facts.

True  False 
9. The line between general back-

ground information and case-specif-
ic hearsay has been blurred, in part, 
by courts allowing expert testimony 
concerning details in hearsay docu-
ments if the document is reliable.

True  False 
10. Courts reasoned that any prej-

udice created by allowing testimony 
about details in hearsay documents 

could be cured with a limiting in-
struction to the jury.

True  False 
11. A limiting instruction to the 

jury cures any prejudice created 
through an expert’s reliance on 
case-specific hearsay, because the 
jury must consider the hearsay for 
its truth to evaluate the strength of 
an expert’s opinion. 

True  False 
12. Case-specific out-of-court 

statements relied on by an expert 
must be admitted properly admitted 
through an applicable hearsay ex-
ception.

True  False 
13. If an expert’s opinion does not 

required special expertise, then the 
expert may put hearsay before a jury.

True  False 
14. The rulings in Sanchez and 

Stamps may be avoided if facts un-
derlying an expert’s opinion fall 
within an exception to the hearsay 
rule.

True  False 
15. An expert may testify about 

case-specific facts when his role is 
limited to that of a “mere conduit.”

True  False 

Take this and other MCLE tests online 
at www.dailyjournal.com/mcle.

Earn one hour of MCLE credit by reading 
the article and answering the questions 
that follow. Mail your answers with 
a check for $36 to the address on 
the answer form. You will receive the 
correct answers with explanations and 
an MCLE certificate within six weeks. 
Price subject to change without notice. 
CERTIFICATION: This self-study activity 
has been approved by the State Bar of 
California toward Minimum Continuing 
Legal Education Credit in the amount of 
one hour of general credit.

An 1839 painting of the sailing vessel The Amistad off Culloden Point, Long Island, New York. On the left the U.S.S. Washington of the U.S. Navy.
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By James Attridge

J ust in case you’re fighting 
vainly the old ennui, it may 
buck you up a bit to ponder 
that at the end of this month 

thousands of troubled souls will sit 
for the February bar exam; the boot 
camp of the brain. For seven long 
weeks they will have eaten right, 
laid off the fun stuff, and studied 
like Saint Jerome, only to endure 
two days of cranial abuse, followed 
by three months of fear, loathing 
and the discomfiting comfort of 
friends and relatives who express 
their confidence in their chances 
without wagering any money on it.

Nonlawyers find it startling that 
passing the test has less to do with 
stating the right answers than with 
figuring out what the questions real-
ly are, as if the profession is policed 
by Alex Trebek. If you break and 
enter the dwelling house of another 
during an eclipse, is that a common 
law burglary? Solving such puzzles 
is a prerequisite to being called to 
act with justice.

History’s ultimate “bar exam 
question” is the fact pattern in Unit-
ed States v. Libellants of the Schooner 

Amistad, the U.S. Supreme Court’s 
first civil rights case. Diagramming 
its fact pattern requires the skill of 
Buckminster Fuller.

Fifty-four natives of what is now 
Sierra Leone got shanghaied and 
shackled by Portuguese slavers and 
delivered to Havana for resale into 
bondage at Principe. At Havana, 
they were loaded aboard a Spanish 
vessel, The Amistad, along with 
silks, wine and saddles. Though 
slave trading was illegal in Spain 
and its possessions, Pedro Montez 
and Jose Ruiz, who had bought the 
slaves in Havana, described them 
on the ship’s manifest as Ladinos, 
descendants of slaves brought to 
Cuba legally years earlier. Led by 
a charismatic Mende tribesman 
named Cinque, the slaves filed 
down the lock to the cargo hold, 
waited until the crew was exhaust-
ed from dealing with a storm, and 
made a break for it. Two crewmen 
escaped on a lifeboat. The captain, 
and not surprisingly the cook, were 
killed. (After all how can the cook 
on a slave ship be anything but de-
spised?)

The slaves assumed Montes and 
Ruiz were nothing more than inno-

cent passengers and spared their 
lives, directing them to steer the 
boat back to Africa. They headed 
east by day but tacked north at night 
in hopes of being intercepted so 
they could claim their booty. They 
ended up at the tip of Long Island, 
where The Amistad was seized by 
a U.S. naval vessel under the com-
mand of Lt. Thomas Gedney. Ged-
ney had big bucks in his eyes be-
cause maritime law entitled him to 
salvage rights. He cannily brought 
The Amistad to Connecticut, which 
had not gotten around to outlawing 
slavery, thus increasing the poten-
tial value of his trove. The Amistads, 
as they came to be known, couldn’t 
speak a syllable of English, so based 
upon the story told by Montez and 
Ruiz, they were charged with mur-
der and piracy.

Abolitionists took note. After 
learning from the Amistads how to 
count to 10 in Mende, one of them 
was dispatched to the New York 
docks to find an interpreter. A free 
black merchant mariner named Jo-
seph Covey spoke Vai, a sister lan-
guage. Once the Amistads’ side of 
the story came to light, their fate 
became national news. And the fact 

they couldn’t understand a word of 
Spanish put the lie to the slavers’ 
story that they were Ladinos.

The Spanish government wanted 
the ship, as well as the entirety of 
its “cargo” back. Lt. Gedney want-
ed the salvage rights, abolitionists 
wanted the release of the putative 
slaves, President Martin Van Bu-
ren wanted to avoid a dust-up with 
Spain, and to placate pro-slavery 
southerners in an election year. And 
the Africans wanted to put on some 
weight, get the hell out of Connecti-
cut, and go home.

Well-financed, particularly by 
abolitionist Lewis Tappan, the 
Amistads were represented by 
Roger Sherman Baldwin, scion of 
a signer of the Declaration of In-
dependence and later governor of 
Connecticut. Baldwin convinced 
the magistrate that the Amistads 
had been born free, and since they 
therefore weren’t legally enslaved, 
they weren’t “cargo.” He also point-
ed out that their mutinous motive 
wasn’t theft, but their own freedom, 
meaning they had not engaged in 
piracy or committed murder. The 
Amistads had won round one, but 
the judge ordered them bound over 

while the government appealed. 
Had the government won, Van Bu-
ren ordered a navy vessel to stand 
by and spirit the Amistads to Spain 
before an appeal could be filed.

The government had a slim 
chance, but it appealed anyway, to 
keep the Spanish and pro-slavery 
voters at bay. To maximize publicity 
the abolitionist movement added for-
mer President John Quincy Adams 
to the legal team, despite the fact he 
hated law and hadn’t practiced in 30 
years. Knowing that his stature let 
him get away with it, Adams spent 
two days on his personal soapbox 
proclaiming his overall distaste for 
slavery and leveling personal, polit-
ical attacks against President Van 
Buren. Justice Joseph Story, who 
penned the majority opinion, later 
mused that Adams’ argument “was 
extraordinary … for its power and 
its bitter sarcasm, and its dealing 
with topics far beyond the record 
and points of discussion.”

Story, the best American jurist 
few have ever heard of, stuck to nar-
row principles of admiralty, his spe-
cialty, and drafted an opinion that 
allowed the abolitionists to claim 
victory. But it established no prec-

edent that supported their cause. 
Even Chief Justice Roger Taney, lat-
er author of the Dred Scott decision, 
joined the 7-1 majority.

The Amistads were freed, and af-
ter a few months’ lessons in English 
and Christianity, were chartered 
back home. Lt. Gedney won the 
rights to salvage despite Adams’ 
argument that the Amistads had a 
superior equitable right to it as an 
offset for their troubles. Montez and 
Ruiz knew they had no chance and 
skipped the appeal. And Martin Van 
Buren got beat in November.

James Attridge is a transportation 
lawyer in San Francisco. He is writ-
ing a book about presidential legal 
careers.
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levels of hearsay each level must fall 
within an applicable hearsay excep-
tion. 

This holding was later analyzed 
in People v. Stamps, 3 Cal. App. 5th 
988, 996 (2016). Stamps reiterat-
ed that an expert could not testify 
about case-specific facts, which he 

treats as true, unless he has person-
al knowledge of the facts or if a hear-
say exception applies. Furthermore, 
the underlying facts could not be 
included in a hypothetical question 
posed to the expert unless those 
facts had been proven by indepen-
dent admissible evidence.

Stamps explained that if the ex-

pert’s opinion does not require spe-
cial expertise, and is only based on 
case-specific hearsay, then the ex-
pert is serving only as a “mere con-
duit” to put hearsay before the jury. 
In Stamps, an expert determined 
that pills found on the defendant 
were specific drugs by entering 
the pills’ markings, color and shape 

into a website database and obtain-
ing a match. It was undisputed that 
the website’s results were hearsay. 
The court found that the expert was 
merely a hearsay conduit because 
no special expertise was necessary 
to compare the picture on the web-
site with a picture of the pill taken 
from the defendant.

Preparation is key to ensure that 
an expert cannot skirt Sanchez and 
Stamps and place hearsay before a 
jury. These guidelines should help 
in laying the ground work for a po-
tentially case-dispositive motion in 
limine excluding an expert’s opin-
ion.

Check the affidavits accom-

panying document productions: 
Sanchez and Stamps can be avoided 
if the facts underlying an expert’s 
opinion fall within an exception to 
the hearsay rule. If an expert’s opin-
ion relies on documents produced 
by third parties, check the affidavit 
that accompanies the production. 
Often these affidavits will attest 
to the documents authenticity, but 
will not satisfy the business record 
exception to the hearsay rule. If the 
business records, or some other, ex-
ception to the hearsay rule is not sat-
isfied, then an expert cannot place 
this information before the jury. 

Focus on the case-specific na-
ture of the pertinent facts: Often 
the case-dispositive hearsay that a 
party attempts to introduce through 
a jury is limited to only a handful of 
facts or less. Separating these facts 
from the remainder of the expert’s 
opinion and focusing on them will 
highlight the case-specific nature 
of the facts, pushing them into San-
chez’s ambit and outside the pres-
ence of the jury.

Demonstrate why an expert is 
not needed: Sanchez and Stamps 
seek to prevent experts from being 
mere conduits to put hearsay before 
the jury. If an expert is only doing 
rote tasks which require no special 
expertise, then they are likely not 
needed and they will not be able to 
present hearsay to the jury. Focus 
on what the expert is doing to make 
the evidence more accessible to the 
jury, if anything. The less the expert 
is doing, the more likely a court will 
find that the expert is only serving 
as a conduit for hearsay.

Geoffrey Macbride is an associate 
in the Murphy Pearson Bradley & 
Feeney’s San Francisco office.
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1. According to the California Su-
preme Court, experts are never per-
mitted to relate hearsay statements 
to the jury.

True  False 
2. Under common law, experts 

cannot relate to the jury information 
concerning case-specific facts about 
which they have no independent 
knowledge.

True  False 
3. A “case-specific fact” is any fact 

that involves the participants of the 
case being tried.

True  False 
4. One way to establish a case-spe-

cific fact is by calling witnesses with 
personal knowledge about the fact. 

True  False 
5. However, another way to estab-

lish a case-specific fact is by calling 
an expert to testify about the fact, 
whether or not the expert has per-
sonal knowledge about it.

True  False 
6. When a case-specific facts are 

established, experts may testify 
about specific information relating 
to those facts to help jurors under-
stand the significance of the facts.

True  False 
7. Experts can relate opinions 

about what an established case-spe-
cific fact means.

True  False 
8. If no competent evidence of a 

case-specific fact has been, or will 
be, admitted, an expert can still be 
asked to hypothetically assume the 
truth of those facts.

True  False 
9. The line between general back-

ground information and case-specif-
ic hearsay has been blurred, in part, 
by courts allowing expert testimony 
concerning details in hearsay docu-
ments if the document is reliable.

True  False 
10. Courts reasoned that any prej-

udice created by allowing testimony 
about details in hearsay documents 

could be cured with a limiting in-
struction to the jury.

True  False 
11. A limiting instruction to the 

jury cures any prejudice created 
through an expert’s reliance on 
case-specific hearsay, because the 
jury must consider the hearsay for 
its truth to evaluate the strength of 
an expert’s opinion. 

True  False 
12. Case-specific out-of-court 

statements relied on by an expert 
must be admitted properly admitted 
through an applicable hearsay ex-
ception.

True  False 
13. If an expert’s opinion does not 

required special expertise, then the 
expert may put hearsay before a jury.

True  False 
14. The rulings in Sanchez and 

Stamps may be avoided if facts un-
derlying an expert’s opinion fall 
within an exception to the hearsay 
rule.

True  False 
15. An expert may testify about 

case-specific facts when his role is 
limited to that of a “mere conduit.”

True  False 
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1 .  A c c o r d i n g  t o  t h e 
California Supreme Court, 
experts are never permitted 
to relate hearsay statements 
to the jury.

True      False 

2. Under common law, 
exper t s  cannot  r e l a te 
to the jur y information 
concerning case-specific 
facts about which they have 
no independent knowledge.

True      False 

3. A “case-specific fact” 
is any fact that involves the 
participants of the case being 
tried.

True      False 

4. One way to establish 
a case-specific fact is by 
ca l l ing wi tnesses  wi th 
personal knowledge about 
the fact.

True      False 

5. However, another way 
to establish a case-specific 
fact is by calling an expert 
to testify about the fact, 
whether or not the expert 
has personal knowledge 
about it.

True      False 

6. When a case-specific 
facts are established, experts 

may testify about specific 
information relat ing to 
those facts to help jurors 
understand the significance 
of the facts.

True      False 

7.  Exper ts can relate 
opinions about what an 
established case-specific 
fact means.

True      False 

8. If no competent evidence 
of a case-specific fact has 
been, or will be, admitted, 
an expert can still be asked 
to hypothetically assume the 
truth of those facts.

True      False 

9. The line between general 
background information 
and case-specific hearsay 
has been blurred, in part, 
by courts allowing expert 
testimony concerning details 
in hearsay documents if the 
document is reliable.

True      False 

10 .  Cour ts  r easoned 
that any prejudice created 
by  a l lowing  tes t imony 
about details in hearsay 
documents could be cured 
with a limiting instruction 
to the jury.

True      False 

11. A limiting instruction to 
the jury cures any prejudice 
created through an expert’s 
reliance on case-specific 
hearsay, because the jury 
must consider the hearsay 
for its tr uth to evaluate 
the strength of an expert’s 
opinion.

True      False 

12. Case-specific out-of-
court statements relied on by 
an expert must be admitted 
properly admitted through an 
applicable hearsay exception.

True      False 

13. If an expert’s opinion 

does not required special 
expertise, then the expert 
may put hearsay before a 
jury.

True      False 

14. The rulings in Sanchez 
and Stamps may be avoided 
i f  f ac ts  under ly ing  an 
expert’s opinion fall within 
an exception to the hearsay 
rule.

True      False 

15. An expert may testify 
about case-specific facts 
when his role is limited to 
that of a “mere conduit.”

True      False 


